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Tuomey – Another Verdict - FMV Boxing Match Continues

By Albert “Chip” Hutzler, HealthCare Appraisers, Inc., Delray Beach, FL 

Introduction

Those familiar with the ongoing qui tam case of U.S. ex rel. Drakeford vs. 
Tuomey Healthcare System, Inc.1 know why it has been compared by some
to a multi-round boxing match. The case has had truckloads of twists and 
turns, and after a recent retrial verdict against the hospital, the second jury 
verdict rendered in the case,2 Tuomey now faces mammoth liability for 
Stark Law3 and False Claims Act4 violations. Given the size of the verdict 
relative to Tuomey’s size and ability to pay, it is highly likely that it will be 
appealed. There are, simply put, a veritable plethora of legal questions in 

this case, which are discussed quite eloquently by others, including David Summer’s companion 
article in this edition of eSource. Thus, for the most part, this article will not address the legal 
issues in great detail, and will instead focus attention on the larger economic and valuation 
implications of the case.

In short, when the dust settles, one might wonder how is it that a small 301-bed hospital in a rural 
town of just over 40,000 residents is potentially liable for up to $357 million, likely one of the 
largest Stark Law verdicts ever handed down.5 Similar cases, some with arguably far worse facts, 
have been settled for a fraction of that amount.6 In the end, the economic aspects of the case came 
down to a battle of valuation experts who disagreed as to whether the compensation plan under 
the physician arrangements in question were “commercially reasonable,” consistent with “fair
market value” (“FMV”) and whether compensation “took into account the volume or value of 
referrals” as those terms are defined in the Stark Law and accompanying regulations.7

Key Valuation Concepts

One legal issue that cannot be avoided in this context is the Stark Law definitions of FMV, 
“commercial reasonableness,” and whether compensation “takes into account the volume or value 
of referrals,” all of which have been the subject of some debate in recent years, including notable 
comments, which are discussed further below, made by the Fourth Circuit in the Tuomey case 
itself, when it ruled on the appeal of the first trial.8 The foundation of healthcare valuation is that 
most compliant transactions must have compensation that is commercially reasonable, consistent 
with the Stark FMV definition and does not take into account the volume or value of referrals. 
The Stark FMV definition is particularly important in that The Centers for Medicare & Medicaid 
Services (“CMS”) has stated that it is different from traditional notions of FMV in other settings, 
such as IRS guidance in other industries.9

The CMS commentary to the Stark regulations, in particular, spends a large number of pages
discussing these elements in great detail. For example, it covers aspects such as (i) avoiding the 
use of otherwise comparable transactions between parties in a position to refer to one another;10



(ii) specific types of transactions that are “deemed” not to take into account the volume or value 
of referrals;11 and (iii) whether transactions make sound business sense in the absence of the
referrals between the parties.12 Among the types of compensation that are addressed at length are
both (a) fixed compensation and (b) percentage based compensation formulas.13

The Fourth Circuit also provided its own noteworthy interpretation of these key Stark provisions, 
stating in this important passage:

It stands to reason that if a hospital provides fixed compensation to a physician that is 
not based solely on the value of the services the physician is expected to perform, but 
also takes into account additional revenue the hospital anticipates will result from the 
physician's referrals, that such compensation by necessity takes into account the 
volume or value of such referrals.14

Three Valuations

Some of the key facts that all three valuators associated with the case grappled with include:

The arrangements were for 10 year terms, and involved part-time employment, solely to 
provide outpatient surgeries; it was understood that the physicians remained in private 
practice for the balance of their time, including any inpatient surgeries performed at 
Tuomey’s facilities.

•

Despite their part-time employment status, the physicians received full-time benefits and 
reimbursement of full professional liability insurance costs as part of their compensation 
package; they also agreed to non-competition provisions.

•

Compensation involved a plan where the physicians received an amount that included both 
base salary that fluctuated based on net collections associated with the surgeries performed 
and a separate productivity “bonus” of 80 percent of net collections, making it virtually 
impossible for the part-time employment services to be profitable to Tuomey (without 
improper consideration of associated technical revenue).

•

At the time of entering into the transactions, Tuomey had obtained a valuation, in the form of a 
three-page opinion letter, which described the transactions and concluded the compensation was
consistent with FMV, but with little supporting documentation or explanation of the methodology 
behind the valuation opinion. By way of example, the opinion did even not discuss the benefits
provisions.15

At trial, the government argued (i) that the compensation was neither commercially reasonable 
nor FMV based on its own valuation expert, who cited primarily physician salary survey data,16

and (ii) that the motivation for the alleged violations was the hospital’s desire to prevent the loss
of its patient volume to an upstart nearby competing surgery center.

Tuomey countered by engaging a second valuator as a trial expert, and based on more extensive 
analysis than Tuomey’s original valuator, he argued that the compensation was consistent with 
FMV, citing various factors, including the difficulty of recruiting replacement physicians to 
Tuomey’s service area. However, this valuator also indicated that “there are some terms that are
included in these agreements that we do not generally observe….”17

This “battle of experts” was one critical aspect of the two trials, and raises a number of key issues 
for discussion. When faced with competing or divergent valuation opinions, what can a court or 
jury (or even private parties) do to correctly determine FMV of compensation in a transaction? 
The government seems to disfavor “opinion shopping” (seeking out multiple appraisals to utilize 
the most favorable one to the particular party), and thus, some might argue it is necessary to rely 



on the more conservative valuation to be certain that compensation is consistent with FMV and to 
mitigate any argument of opinion shopping.18 On the other hand, the commentary in the Stark 
regulations states that the government intends to accept “any method that is commercially
reasonable” to determine FMV.19 Given that broad regulatory guidance, if multiple appraisals are
capable of using different reasonable methods, one might suggest that any valuation may be 
selected and relied upon, provided it is based on a reasonable method, even if other opinions are 
more conservative.

In proving its case in the retrial, the government only needed to prove that any one of the three 
key Stark Law elements was not satisfied (commercial reasonableness, FMV, or that the 
compensation took into account the volume or value of referrals); in Tuomey the government 
argued that all three were not satisfied, and ultimately, the government’s arguments carried the 
day.

Lessons Learned

The lessons learned in Tuomey (so far) include some important thoughts to remember, including:

Arrangements with referral-source physicians are subject to high-risk. They should be 
carefully scrutinized to ensure that they are commercially reasonable, that compensation is
consistent with FMV and that the arrangement does not take into account the volume or 
value of referrals.

•

FMV under the Stark Law has some unique aspects, requiring significant experience to 
ensure that compensation is compliant with the regulatory guidance. Appraisers must be 
independent and knowledgeable about the healthcare industry. They must avoid
consideration of the volume or value of referrals in determining the appropriate value.

•

Arrangements that result in losses require a special level of scrutiny to ensure they are 
defensible. Losses may be supportable in some circumstances, but one needs to
differentiate between justifiable losses and losses that simply result from overpayment of 
physicians.

•

Unusual arrangement terms can be risky, particularly with respect to commercial
reasonableness. Whether it makes good business sense to enter into a unique arrangement 
structure depends in large part whether the same parties would do the same deal if there 
were no referrals whatsoever.

•

Parties must not ignore the non-cash remuneration, such as employment benefits and 
insurance costs, which played a key role in the government’s argument that the overall 
compensation was unreasonable compared to the services provided.

•

Conclusion

Given their symbiotic relationship, physicians and the other entities that make up the healthcare 
industry will continue to enter into a multitude of legitimate transactions. The boxing match will 
continue between the parties in the Tuomey case, but the larger economic picture is perhaps more 
clear now that two juries have spoken. While it is not over, it seems that Tuomey already stands 
for the proposition that the economic risk of transactions with referring physicians is especially 
high, and when coupled with a unique transaction structure, a thorough understanding of the 
regulatory scheme and valuation process is an absolute prerequisite to wading into these 
dangerous waters.
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